U.S. Department of Labor Office of Administrative Law Judges
800 K Street, NW, Suite 400-N
Washington, DC 20001-8002

(202) 693-7300
(202) 693-7365 (FAX)

I ssue date; 15M ar 2002

In the Matter of:

RUSSELL DAUGHERTY, : Case Number: 2000-BLA-926
Claimant, :

V.

ISLAND CREEK COAL COMPANY,
Respondent,
and

DIRECTOR, OFFICE OF WORKERS
COMPENSATION PROGRAMS,
Party-in-Interest.

Joseph E. Wolfe, Esquire
For the Claimant

Douglas A. Smoot, Esquire
For the Respondent

Before EDWARD TERHUNE MILLER
Adminigrative Law Judge

DECISION AND ORDER - REJECTION OF CLAIM

Statement of the Case

This proceeding involves areguest for modification of the denid of a clam for benefits under the
Black Lung Bendfits Act as amended, 30 U.S.C. 88 901 et seg. (“the Act’), and the regulaions



promulgated thereunder.™ 2 Since this claim was filed after March 31, 1980, Part 718 applies. §718.2
Because the Clamant Miner waslast employed inthe cod indudtry in Virginia, the law of the United States
Court of Appealsfor the Fourth Circuit controls (D-1, 2, 3). See Shupe v. Director, OWCP, 12 BLR
1-200, 1-202 (1989)(en banc).

Procedurd History

Clamant, Russell Daugherty, filedhisinitid daim for benefitsunder the Act on December 12, 1986
(D-56-1). TheDidtrict Director denied theclaim on June 17, 1987, and the case wasreferred to the Office
of Adminidrative Law Judgeswhereit was heard by Adminidrative Law Judge John S. Patton on June 22,
1988 (D-56-48). On December 15, 1988, Judge Patton issued adecision and order granting benefits (D-
56-50). Employer, Idand Creek Coa Company, appedled to the Benefits Review Board (the “Board”)
whichvacated Judge Patton’ saward of benefits and remanded the case with ingtructions for re-evauation
of the medicd evidence. Daughertyv. ISand Creek Coal Co., BRBNo0.89-0115BLA (May 16, 1991)
(unpublished); (D-56-51, 56-63). Judge Patton was no longer avalable to consder the remand, and the
case wasreassigned to Adminidrative Law Judge Eric Feirtag, who issued a decisionand order onremand
denying benefitson duly 22, 1992. (D-56-71). Judge Feirtag found that the Claimant had established the
existence of pneumoconiosis by application of the “true doubt” rule to resolve what Judge Feirtag found
to be conflicting, but equdly probative , x-ray interpretations inthe Clamant’ sfavor. Judge Feirtag further
found that the Clamant established a causdl rdationship between pneumoconiosis and his cod mine
employment by invocation of the presumption under §718.203(b),® but that the Clamant had not
established the existence of total disability. The Claimant took no further action regarding that gpplication,
and theinitid cdlam wasfindly denied and adminigtratively cosed (D-58).

The Clamant filed a subsequent or duplicate dam for benefits on July 5, 1995 (D-1). On
November 7, 1995, the Didtrict Director issued anotice of initid finding that the Claimant became totaly
disabled due to pneumoconiogs on duly 1, 1995, and was, therefore, entitled to benefits (D-17). Employer

LAl applicable regulations which are cited are included in Title 20, Code of Federal Regulations, unless
otherwise indicated, and are cited by part or section only. Claimant’s Exhibits are denoted “ C-*; Director’s Exhibits,
“D-"; Employer’s Exhibits, “E-"; and citations to the hearing transcript are denoted “Tr.”

2Pursuant to the order of this tribunal dated February 15, 2001, which was issued pursuant to the
Preliminary Injunction Order dated February 9, 2001, in Nat’| Mining Ass'n v. Chao, No. 00-CV03086 (D.D.C., Feb. 9,
2001), all parties briefed the issues of whether the amendments of the regulatory provisions at §§718.104(d),
718.201(a)(2), 718.201(c), 718.204(a), 718.205(c)(5), and 718.205(d) would affect the outcome of thisclaim. Sincethe
injunction was lifted as of August 9, 2001, the issues subject to the briefing order are moot, and the amendments to
Part 718, published in Fed. Regis. Vol. 65, No. 245, Wednesday, Dec. 20, 2000, which became effective on January 19,
2001, are applicable in accordance with their terms in this case, which was pending on the effective date of the
amended regulations.

3 Section 718.203(b) creates a rebuttable presumption in the case of aminer with ten or more years of coal
mine employment that the miner’s pneumoconiosis arose out of such employment.
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contested the Claimant’ sdigibility and itsliability, and submitted medica evidenceinsupport of itsposition
(D-18, 23, 24). The Didrict Director then obtained a consultative opinionfroma physcianwho reviewed
the medica evidence and concluded that the Claimant did not have pneumoconiosis or atotaly disabling
respiratory impairment (D-25). After reviewing this additiona evidence, the Didtrict Director denied the
subsequent damonMarch 4, 1996, based on findings that the evidence did not establish the presence of
pneumoconios's, or that pneumoconiosis was caused &t least in part by cod mine work, or the existence
of atotal disability due to pneumoconiosis (D-27, 28). By letter dated April 17, 1996, the Claimant
disagreed with the decison and requested aforma hearing (D-35).

Onduly 23, 1996, the Didrict Director conducted aninforma conference withthe parties, at which
the evidence and issues were discussed , and certain stipulations were made.  Following the informal
conference, the Didtrict Director issued a proposed decision and order on August 7, 1996, recommending
that the subsequent daim be dismissed because the evidence did not establishthat the Claimant was totally
disabled due to pneumoconiosis or that therehad been amaterid changein conditions under §725.309(d)
(pre-amended). The proposed decision and order notified the Clamant that it would become find after
thirty days unlesshe appeal ed by requesting aforma hearing before an Adminigrative Law Judge. (D-43).
Clamant did not timdy appedl, but he submitted new medical evidence and requested modificationby |etter
dated July 10, 1997 (D-46,47). On September 16, 1997, the Didtrict Director issued aproposed decision
and order denying Clamant’s request for modification (D-50). The Claimant made atimely request for
a forma hearing, and the Digtrict Director referred the case to the Office of Adminigrative Law Judges.

A hearing was scheduled before Adminigrative Law Judge Danid F. Suttonon April 1, 1999. (D-
77). OnMarch29, 1999, the Clamant submitted arequest that the case be decided without a hearing on
the basis of the documentary record (D-74). Employer appeared at the hearing on April 1, 1999, and
stated that it had no objection to Claimant’srequest (D-77). On August 25, 1999, Judge Sutton issued
a decision and order denying Claimant’s request for modification of the denid of his subsequent daim.
Judge Sutton found that Claimant had established by evidence of reasoned medica opinions the dement
of total disability, and, therefore, established amaterid change of conditions under §725.309(d). However,
upon review of the entire evidentiary record, Judge Sutton found that the Claimant was not entitled to
benefits because he falled to establishthat histotal disabilitywasdue to pneumoconioss. (D-82). Claimant
did not timdy appeal Judge Sutton’s decision and order, but, on March 27, 2000, Clamant submitted
additiond medica evidencedongwitharequest for modification of Judge Sutton’s denid of modification
of his subsequent clam (D-83).

OnMay 17, 2000, the Digtrict Director issued a proposed decisonand order denying Clamant’s
request for modification (D-90). Claimant requested aforma hearing on May 26, 2000, andthisclamwas
referred to the Office of Administrative Law Judges on July 14, 2000 (D-94, 95). A hearingwashdd in
Abingdon, Virginia on December 19, 2000, at whichdl partieswere afforded a full opportunity to present
evidence and argument. At the hearing, Director's Exhibits one (1) through ninety-five (95), Employer’s
Exhibitsone (1) through fourteen (14), and Clamant’ sExhibitsone (1) through four (4) were admitted into
the evidentiary record. (Tr. 8, 16, 42). Thistribund’s findings and conclusions which follow are based
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uponanandyds of the entirerecord, reviewed de novo, together with applicable satutes, regulations, and
case law, in reldion to those issues which remain in substantia dispute.

Issues
1. Whether the Claimant has proved the existence of a mistake in adetermination of fact, or a

change of conditions since July 22, 1992?
2. Whether the Claimant’ s tota disability is due to pneumoconioss?

Findings of Fact, Conclusions of Law, and Discussion

Bendfitsunder the Act are awardable to persons who are totaly disabled due to pneumoconiosis
within the meaning of the Act. For the purpose of the Act, pneumoconios's, commonly known as black
lung, means a chronic dust disease of the lung, and its sequelae, induding respiratory and pulmonary
imparmentsarising out of coal mine employment. A disease arising out of coal mine employment includes
any chronic pulmonary disease resulting in respiratory or pulmonary impairment sgnificantly related to, or
substantidly aggravated by, dust exposureincoa mineemployment. 8718.201. In order to obtain federa
black lung benefits, a clamant must prove by a preponderance of the evidence that: “(1) he has
pneumoconioss, (2) the pneumoconiosis arose out of his coa mine employment; (3) he has a totaly
disabling respiratory or pulmonary condition; and (4) pneumoconios's is a contributing cause to histota
respiratory disability.” Milburn Colliery Co.v. Hicks 138 F.3d 524, 529, 21 BLR 2-323 (4™ Cir. 1998);
see Dehue Coal Co. v. Ballard, 65 F.3d 1189, 1195, 19 BLR 2-304 (4™ Cir. 1995); 20 CFR
§8718.201-.204 (1999); Geev. W.G. Moore & Sons, 9 BLR 1-4 (1986).

Backaround and Coa Mine Employment

Clamant wasbornonduly 7, 1946, and completed three years of forma education(D-1; Tr. 12).
Clamant has one dependent for purposes of augmentation of benefits under the Act: hiswife, Begtrice,
whom he married on April 14, 1976 (D-1, 4, Tr. 35). Intheinitid clam, Judge Patton found that Socia
Security records document that Claimant compl eted approximately tenyears of coal mine employment (D-
2, 56-50). At the informd conference held while Clamant’ s subsequent claim was pending, the Didtrict
Director found that the Socid Security Records established at least 10.15 years of coal mine employment.
Accordingly, the Didrict Director found and dl parties stipulated to at least ten years of coad mine
employment, ending on December 12, 1983. (D-43). In the current claim, Employer and Claimant
dipulated to & least ten years of cod mine employment, athough Claimant aleged fifteento sixteenyears
a the hearing (D-94, Tr. 18). Based on review of the evidentiary record, thistribund findsthat the record
supports the parties’ gtipulation to at least ten years of cod mine employment.

Clamant last worked for Employerinthe coal minesinlongwal jack setting (Tr. 21-27). Clamant
ceased working for Employer in September 1982 due to a back injury. Claimant returned to work for
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Employer in December 1983, but left ashort time later on December 12, 1983 and went ondisgbility. (D-
1,43, 56-48 at 16-17, 21-22). Claimant is a nonsmoker and has never smoked in the past (Tr. 20).

Moaodification: Change in Conditions or Migtake in a Determination of Fact

Clamant’s request for modification is governed by§8725.310, which provides that any party may
request modification of an award or denid of benefitsif such request isfiled within one year of the denid
dleging a change in conditions or migtake in a determination of fact. Where mistake of fact forms the
grounds for the modification request, new evidence is not a prerequisite, and a mistake of fact may be
corrected whether demonstrated by new evidence, cumulative evidence, or further reflection on evidence
initidly submitted. Kovac v. BCNR Mining Corporation, 16 BLR 1071 (1992), modifying 14 BLR 1-
156 (1990). If no specific migtakeis dleged, but the ultimate determination of entitlement is chalenged,
the entire record mugt be examined for a mistake in a determination of fact. See Jessee v. Director,
OWCP, 5 F.3d 723, 18 BLR 2-26 (4th Cir. 1993). The adminidtrative law judge, astrier-of-fact, hasthe
authority, and the duty, to review the record evidence de novo and is bound to consider the entirety of the
evidentiary record, and not merdy the newly submitted evidence, inmaking afindinginregard to amistake
in adetermination of fact in relation to arequest for modification. See Nataloni v. Director, OWCP, 17
BLR 1-82, 1-84 (1993); Kovac v. BCNR Mining Corp., 14 BLR 1-156 (1990), modified on recon.,
16 BLR 1-71 (1992); see also Jessee, 5 F.3d at 725, 18 BLR at 2-28; see generally, O’ Keeffev.
Aerojet-General Shipyards, Inc., 404 U.S. 254, 257 (1971).

In determining whether a change in conditions has occurred, an Adminigrative Law Judge must
“perform an independent assessment of the newly submitted evidence, in conjunction with evidence
previoudy submitted, to determine if the weight of the new evidence is sufficient to establish the dement
or elements which defeated entitlement inthe prior decison.” See Nataloni v. Director. OWCP, 17 BLR
1-82, 1-84 (1993); Kingery v. Hunt Branch Coal Co., 19 BLR 1-6 (1994); Napier v. Director,
OWCP, 17 BLR 1-111 (1993).

Thisdamisarequest for modification of adenia of arequest for modification of asubsequent or
duplicate dam. Under the pre-amended regulations, which apply to this case pursuant to 8725.2(c), a
subsequent claim shdl be denied on the grounds of the prior denid unless the claimant demondirates that
there has been a material change in conditions. §725.309(d) (pre-amended). To proveamaterid change
of conditions, adamant must prove, under dl of the favorable and unfavorable probative medica evidence
of his condition after the prior denid, at |east one of the dements previoudy adjudicated againg him. Lisa
Lee Minesv. Director, OWCP, [Rutter], 86 F.3d 1358, 20 BLR 2-227 (4th Cir. 1996) (en banc). In
hisdenia on Augugt 25, 1999, of Clamant’ srequest for modificationof his subsequent dam, Judge Sutton
found thet, while Clamant had established amateria change in conditions by proving by a preponderance
of the evidencethat he wastotaly disabled, Clamant did not prove that pneumoconios's was a contributing
cause of histotaly disabling respiratory impairment (D-82). Therefore, the evidence submitted with the
subsequent dam and firg modification before Judge Sutton must be reviewed for a mistake in a
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determination of fact, and, even if one is found, the newly submitted evidence must establish that the
Clamant’ stotdly disabling respiratory impairment is due to his pneumoconioss.

Evidence Submitted Since Judge Sutton’s Denid of the Firs Modification of the Duplicate Clam

X-ray Evidence’

Exhibit X-ray | Reading Physician/ I nter pretation
No. Date Date Qualifications

D-83, 4/2/99 4/2/99 Humphrey R 0/0

88

D-83, 4/2/99 4/2/99 Robinette B 1/0; p/q

88

E-2 4/2/99 6/26/00 | McSharry 0/0

E-3 4/2/99 9/22/00 | Wiot B/R 0/0

E4 | 429 |9/30/00 |SpeyBR | 000

E-5 4/2/99 10/18/00 | Spitz B/R 0/0
E-9 4/2/99 11/6/00 | Wheder B/R 0/0

E-9 4/2/99 11/6/00 | Scott B/R 0/0
E-11 4/2/99 11/16/00 | Kim B/R 0/0
E-2 6/26/00 | 6/26/00 | McSharry 0/0
E-3 6/26/00 | 9/22/00 | Wiot B/R 0/0

E-4 6/26/00 | 9/30/00 | Shipley BIR 0/0

E-5 6/26/00 | 10/18/00 | Spitz B/R 0/0

E-9 6/26/00 | 11/6/00 | Wheeler B/R 0/0

E-9 6/26/00 | 11/6/00 | Scott B/R 0/0

4 Thefollowi ng abbreviations are used in describing the qualifications of the physicians: B-reader, “B”;

board-certified radiologist, “R”. Aninterpretation of “0/0" signifies that the film was read completely negative for
pneumoconiosis.
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Exhibit X-ray | Reading Physician/ I nter pretation
No. Date Date Qualifications
E-11 6/26/00 11/16/00 | KimB/R 0/0
C-2 11/14/00 | 11/120/00 | Forehand 0/0
Pulmonary Function Sudies®

Exh. Date Physician Ht/ FEV, FVC | MVV | Valid Qualify

No. age

D-83, | 4/2/99 Robinette 73'/52 | 1.36 3.07 Yes Yes

88 212 4.03 Yes

E-2 6/26/00 | McSharry 74'/53 | 1.48 2.85 40 Yes Yes
2.32 4.03 Yes

C-3 11/10/00 | Forehand 74'/54 | 1.48 3.35 39 Yes Yes
2.00 4.04 43 Yes

On April 18, 2000, Dr. Richard F. Kucera, board-certified in internd medicine and the
subspeciatiesof pulmonary diseases and critical caremedicine, reviewed the April 2, 1999 spirometry and
compared the results to pulmonary function studies performed by the Claimant in 1987, 1988 and 1995.
Dr. Kucera found that the ventilatory studies performed on April 2, 1999 were unacceptable due to
excessive variability. (D-88).

Arterial Blood Gas Sudie<®

Exhibit Date Physician pO, pCO, Qualifying
D-83, 88 4/2/99 Robinette 71.0 36.3 No
E-2 6/26/00 McSharry 82.0 40.5 No

5 The second set of listed values relates to post bronchodilator test results. Where there is a discrepancy
among measurements of the Claimant’s height, this tribunal is required to make a factual finding as to that height.
See Protoppas v. Director, OWCP, 6 B.L.R. 1-221 (1983). Thistribunal averages Claimant’s reported heights to
determine his height to be 73 2/3 inches.

® The second set of listed values relates to post-exercise test results.
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Exhibit Date Physician pO, pCO, Qualifying
C-4 11/10/00 Forehand 70.0 36.0 No
93.0 35.0 No

Medical Opinion Evidence

Dr. Emory Robinette, board-certified in internal medicine and the subspecidty of pulmonary
diseases and B-reader, examined the Claimant on April 2, 1999, but did not note a review of other past
medical records. (D-83). Dr. Robinette recorded a cod mine employment history of sixteen years, last
asalongwadl and jack operator, amedica history, afamily higory, ahistory asanon-smoker, and current
medicaions. The examination included a chest x-ray, pulmonary function and arterid blood gas testing,
and an EKG. Dr. Robinette interpreted the x-ray as postive for pneumoconioss, and stated that the
pulmonary function studies demonstrated a Sgnificant severe obdructive ventilatory imparment with
sgnificant response to bronchodilators cons stent withvery severe obstructive lung disease, and suggedtive
of areversble component. Lung volume studies were essentidly normal. Dr. Robinette diagnosed coa
workers pneumoconiods and very severe obstructive lung disease with response to bronchodilator
therapy. He opined that Claimant would be unable to work as an underground coal miner, and that there
was sufficient evidence to suggest that Clamant would benefit from continued medica therapy and inhaled
corticosteroids and long-acting beta agonist. Dr. Robinette opined that Claimant’s “condition appears to
be chronic and irreversble and at least partidly relaed to his cod mining employment.”

The record contains Clamant’s answers to Employer’s interrogatories dated May 10, 2000,
wherein Clamant listed Drs. J. Alemparteand J.P. Sutherland astreeting physicians for hislungsand back
(E-1).

Dr. Roger McSharry, board-certified in internal medicine and the subspecidties of pulmonary
diseases and criticd care medicine, examined the Claimant on June 26, 2000 and reviewed extensive
medica evidence dating back to 1976 as summarized in an attachment to his report for his medica
evauation of the Claimant dated June 30, 2000. (E-2). Dr. McSharry recorded afifteen year history of
underground coal mine employment, last asalongwall jack setter, medical, social and family higtories, and
current medication. The examination included a chest-x-ray, EKG, and pulmonary function and arterial
blood gas testing. Dr. McSharry interpreted the chest x-ray as negative for pneumoconiosis, noting that
a B-reading was pending. The arterial blood gas test was normal with a borderline elevated
carboxyhemoglobinlevd. Pulmonary functiontesting showed severeairflow obstructionwithan“ excdlent”
response to bronchodilator. Dr. McSharry noted that no diffusion abnormaities were seen.

Based uponhis evauationof the Claimant, Dr. McSharry opined that therewasno evidenceof coal
workers pneumoconioss. Dr. McSharry explained that symptomatic coal workers pneumoconiosisis
amost dways associated withtypical radiographic abnormdities, whichwere not seeninthe Clamant. He
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stated that the pulmonary functiontesting showed severeabnormditieswithmarked reversibility compatible
with moderate to severe chronic obstructive pulmonary disease. Dr. McSharry opined that the presence
of someair trgpping and norma diffuson suggested that chronic bronchitis and asthma accounted for the
abnormadlities seen.  He noted that because no redtrictive lung disease was present, cod workers
pneumoconioss was less likely present. Dr. McSharry aso explained that Claimant’s norma resting
arterid blood gas suggests that there are no sgnificant abnormditiesinlung parenchyma, which would be
expected with coa workerS pneumoconioss.

Dr. McSharry opined that coa related disease was not present, but that the Claimant had asthma
and chronic bronchitis, whichare not caused by coal dust exposure. He noted that industria bronchitiscan
be caused by coal dust exposure, but that Claimant’ slack of exposuretocoal dust for eighteenyears made
it impossble for him to state that any of the Clamant’s symptoms were related to that remote exposure
higory. He opined that the Claimant was totaly disabled by his moderate to severe obstructive lung
disease, which was due to ashma. Dr. McSharry found no reason to change his impression based on
review of additional medical evidence, noting that spirometric studieshave shownobstructionwithresponse
to bronchodilator, and eevated resdua vaume as well as normd partid pressure of oxygen on arteria
blood gases suggested that asthma was the underlying disease as found by anumber of physcians involved
inthe case. Dr. McSharry declared that, evenif the Claimant were determined by x-ray to suffer from coa
workers pneumoconioss, his opinion would remain unchanged.

Dr. McSharry reviewed Dr. Forehand’ s November 10, 2000 report for his supplementa report
dated December 11, 2000. (E-13). Dr. McSharry disagreed with Dr. Forehand’ s assessment that coal
dust exposure caused Clamant’ srespiratory impa rment, noting that the temporal progressionof Clamant’s
obstructive impairment that remained highly reversible was not supportive of adiagnoss of coal workers
pneumoconiosis, but was indicaive of asthma. He explained that asthma frequently progresses over the
years to the point whereit becomes irreversible, the pattern observed in the Claimant, whose obstruction
has exhibited decreasing degrees of reversibility over time. Dr. McSharry stated that Dr. Forehand's
gatement that FEV ; inasthmais normal between attacks or in response to bronchodilatorswasincorrect,
explaning that many patients, like the Clamant, continue to have persstent airflow abnormalities despite
excdlent response to bronchodilator. Dr. McSharry reiterated his previous opinions that Claimant was
totaly disabled by hissgnificant airflow obstruction caused by asthma, that there wasinsufficdent evidence
to judify a diagnosis of coa workers pneumoconioss, and that Clamant would have had the same
impairment had he never worked in the cod mine industry.

Dr. Abdul Dahhan, board-certifiedininternd medicine and the subspeciaty of pulmonary diseases,
reviewed medica evidence conggting of his April 20, 1998 report based on his examination of the
Clamant, his October 12, 1998 report based on review of specified medica records, the transcript from
hisNovember 1998 depositionfor this case, Dr. Robinette’ sApril 23, 1999 report based on examination,
Dr. McSharry’ s June 30, 2000 report based on examination and record review, and various chest x-ray



interpretations of the April 2, 1999 and June 26, 2000 films” (E-6). Based on his past examination of the
Claimant and review of his medica records on previous occasions and for the current report, Dr. Dahhan
stated that he continued to find insuffident objective data to judify the diagnoss of coa workers
pneumoconioss. Hebased this finding on the variable obstructive abnormalities on dinica examination of
the chest, obstructive abnormdity on spirometry testing with Sgnificant response to bronchodilator therapy,
despite the Clamant aready being on multiple bronchodilators by ord and inhaation routes, normal lung
voume and diffuson capacities, normad blood gas exchange mechanisms, and negative x-ray
interpretations.

Dr. Dahhan opined that the Claimant had an airway obstruction that demonstrated significant
responseto bronchodilator therapy. Heopined that, based on Claimant’ s post-bronchodilator pulmonary
function study measurements, his arteria blood gas measurements, and clinicad examination of the chest,
fromarespiratory standpoint, the Clamant retained the physologicd capacity to returnto hisprevious coal
mining work or a job of comparable physca demand. Dr. Dahhan opined that Claimant’s obstructive
airway disease did not result from coal dust exposure or coa workers pneumoconioss, noting that
Clamant’s obgtruction demondtrated significant response to bronchodilator therapy as noted by al
examining physcians, a finding inconagent with the permanent adverse affects of coa dust on the
respiratory system. Dr. Dahhan dso noted that Claimant’ s treeting physician provided him with multiple
bronchodilators, indicating that he believes Clamant is reponsive to suchtherapy. Dr. Dahhan concluded
that Claimant’s pulmonary impairment was hyperactive airway disease, a condition of the generd public
at large and not caused by, contributed to, or aggravated by the inhdation of cod dust or cod workers
pneumoconiosis.

Dr. Dahhanreviewed his past medica reports and theNovember 11, 2000 report of Dr. Forehand
for his supplementd report dated December 8, 2000. (E-12). Dr. Dahhan continued to find insufficient
objective data to judtify the diagnosis of cod workers pneumoconioss as demonstrated by the varigble
wheeze on dinicd examination of the chest, variable obgiructive ventilatory impairment with response to
bronchodilator therapy, normd diffuson capacity, adequate blood gas exchange and negative x-ray
readings. Dr. Dahhan reiterated that Claimant’ s disabling obstructive ventilatory defect did not result from
coal dust exposure or coal workers pneumoconios's, but was consistent with bronchia asthma as
characterized by varidble obstructive ventilatory defect withresponse to bronchodilator therapy inthe face
of ar trgppings withelevated residual volume, norma diffusion capacity and negative x-ray interpretations.
Dr. Dahhan specificdly disagreed with Dr. Forehand' s statement that a patient with bronchid asthma
demondtrates norma FEV, in response to bronchodilator therapy or has norma FEV,, “especialy for
Clamant's age, since bronchid asthma causes remottling of the arway with development of chronic
persstent obstructive ventilatory impairment.” Dr. Dahhan reiterated that bronchid asthmais acondition
of the genera public at large and unrelated to or worsened or aggravated by the inhdation of coal dust or

! Page three of Dr. Dahhan’ s report appears to be either missing or misnumbered. However, Dr. Dahhan’s
opinion begins on page four, and therefore, is intact.
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coad workers pneumoconioss.

Dr. John A. Michos, board-certified in internd medicine, reviewed medical records congsting of
hisMay 6, 1998 depositionfor this case, Dr. Fino’s September 30, 1998 medical report, Dr. Robinette's
April 23, 1999 medica report, Dr. McSharry’ s June 20, 2000 medical report, and x-ray interpretations
of the April 2, 1999 and June 26, 2000 filmsfor his report of November 2, 2000. (E-7). Dr. Michos
opined that the Clamant did not have evidence of a respiratory impairment secondary to smple cod
workers pneumoconioss. He based his opinion on the mgjority of B-readers who documented the
absence of cod workers pneumoconiosis on chest x-rays and pulmonary function study evidence which
was conggtent with the diagnosis of chronic asthma. Dr. Michos opined that the Claimant was totaly
disabled from performing his last coa mine employment based on “severe, poorly trested asthmawhich
unfortunately will progressif not placed on adequate medications.” He opined that it was unlikely that cod
workers' pneumoconioss played any role inthe Clamant’ srespiratory disability, evenif found inthefuture,
based on norma DLCO’ sseenon past pulmonary functionstudies, no imparment in oxygen transfer with
exercise, as documented on arteriad blood gas studies, and, based on a sgnificant improvement noted on
pulmonary function studies with bronchodilators at a time when industrid bronchitis from coad mine
employment would have been in remisson.

Dr. Michos reviewed Dr. Forehand’s November 10, 2000 report for his supplementd report of
December 14, 2000 (E-14). Dr. Michos opined that the datawas congstent witha diagnosis of asthma,
and inconggent with a diagnoss of cod workers pneumoconioss. He explained thet if left untreated,
aghma can lead to permanent disability with a progressve decline in lung function and decreased
reversibility. Dr. Michos commented that Claimant was not on optimum trestment for his asthma and that
accounted for his progressive and persistent subjective complaints. He opined that Claimant was totaly
and permanently disabled fromreturning to hislast coal mine employment due to his poorly treated asthma.
Dr. Michos stated that his opinion would not change if smple coa workers pneumoconiosis were
diagnosed.

Dr. Peter G. Tuteur, board-certified in interna medicine and the subspecidty of pulmonary
diseases, reviewed extendgve medica evidence dating back to 1976 for his medica review (third
supplement) dated November 6, 2000. (E-8). Dr. Tuteur noted that newly available medicd data were
“perfectly congstent” withthose previous reviewed, but that Claimant’ s breathl essnesshad worsened. Dr.
Tuteur concluded that his previous opinions as expressed in his reports of April 10 and October 13, 1998
remained unchanged. He opined that the Clamant wastotdly and permanently disabled to the extent that
he was unable to performhislast coal mine employment. Dr. Tuteur atributed Clamant’ s disghility to his
low back syndrome and the symptoms of his primary pulmonary process. He explained that Clamant’s
primary pulmonary process was characterized by intermittent exacerbation of symptoms induding
breathlessness and exercise intolerance, and more recently, chronic non-productive cough. Dr. Tuteur
opined that the etiology of Claimant’s chronic bronchia reactivity was unclear, but might be related to a
gtrong family history of adlergy. He opined that Claimant’s primary pulmonary process was unrelated to
inhaation of cod mine dust or the development of cod workers pneumoconioss. Dr. Tuteur reiterated
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that the Clamant did not have dinicaly sgnificant, physologicdly sgnificant, or radiographicaly sgnificant
coa workers' pneumoconiosis or any other coal mine-dust induced disease process. He ruled out the
presence of a coa dust induced respiratory or pulmonary impairment, stating that Claimant has an
obstructive ventilatory defect that dramaticaly improvedtoward norma after bronchodilator adminigtration,
and was not associated ether with aredrictive abnormdity, or impairment of gas exchange. Dr. Tuteur
opined that evenif Clamant were found to have coal workers' pneumoconiod's viamicroscopic evauation
of the lung tissue, his pneumoconiosis would be insufficient in severity to produce symptoms, physica
abnormdities, physiologica impairment, or result in disability.

Dr. Tuteur reviewed Dr. Forehand' s November 10, 2000 medical report in addition to his firgt
medica review and second and third supplementd reviews for his fourth supplementa medica review
dated December 8, 2000. (E-12). He opined that there was no convincing evidence indicating the
presence of coal workers pneumoconiosis. Dr. Tuteur reviewed possibleetiologiesfor Clamant’ sairflow
obstruction. He noted that Claimant reported being a non-smoker, despite eevated carboxyhemoglobin
levels from 1995 through the present. He aso noted Claimant’s family history of dlergy. Dr. Tuteur
stressed Clamant’s repetitive  objectively documented improvement following  bronchodilator
adminigtration, which was completely reversible early on, and had become only partidly reversble with a
remaning fixed component, which is consgent with athma. Dr. Tuteur opined that Claimant’s
gastroesophageal reflux treated with Prilosecwasanaggravating etiol ogica factor, explaining that recurrent
episodes of reflux with aspiration can mimic dinica nonspecific chronic bronchitis. Finaly, Dr. Tuteur
noted that cod dust inhalation does not produce a reversible disease when it produces coa workers
pneumoconioss with associated fibross, or produces airflow obstruction even in the absence of classc
ample cod workers pneumoconiogs. Dr. Tuteur commented that Dr. Forehand's finding of a* steady
declinein ventilatory function” was an expected function of age. He dso explained that Claimant’ s back
injury, whichprevented imfromreturning to cod mine work, may have resulted in Claimant’ sperception
of breathlessness and influenced hisreductionof exercisetolerance. Dr. Tuteur opined that Claimant was
totally and permanently disabled solely due to the consequences of hislow back injury, a condition in no
way related to, aggravated by, or caused by inhadationof coal mine dust or coal workers' pneumoconios's.
Dr. Tuteur stated that if the Clamant had never worked inthe coal mineindustry, his medical dataregarding
his pulmonary and ventilatory status would be no different.

Dr. J. Randolph Forehand, board-certified in pediatrics and alergy/immunology, examined the
Clamant onNovember 10, 2000. (C-2). He recorded a cod mine employment history of Sixteenyears,
lagt as a long wall jack setter, a nonexistent smoking history, medical, socia and family histories, and
current medications. Dr. Forehand's examination included a chest x-ray, EKG, and pulmonary function
and arterid blood gas testing. He interpreted the chest x-ray as negative for pneumoconiosis. He
interpreted the pulmonary function and arteria blood gas testing as indicdtive of a partially reversible
obstructive ventilatory pattern with no evidence of arterid hypoxemia. He aso noted that expiratory
volumesand flowswere reduced, there was evidence of hyperinflationand ar trgpping, and that ingpiratory
and expiratory flow volume curves were not indicative of upper airway obstruction. Dr. Forehand
diagnosed chronic obstructive pulmonary disease, clinicd evidence of coal workers' pneumoconioss, and
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“work limiting respiratory impairment of amechanicd nature.”

Inaletter to Clamant’ scounsd, dated November 11, 2000, Dr. Forehand respondedto questions
regarding the severity and nature of Claimant’s respiratory impairment. (C-1). Dr. Forehand explained
that the Clamant had a dgnificant respiratory impairment, and that Clamant’s ventilatory function had
declined steadily snce 1981. Dr. Forehand opined that Claimant’ srespiratory impairment would prevent
him from returning to hislast cod mining job and would be considered totaly and permanently disabling.
He opined that the Claimant’ s Sixteen years of coa dust exposure led to auffident amdl airways disease
to block his arways without causing enough fibrosis to be seen on chest x-ray. Dr. Forehand stated that
aghmaisareversble arways disease, and that between asthma attacks or in responseto bronchodilator,
the FEV, isnormd. Dr. Forehand did not opine that the Claimant had asthma because Claimant never had
a normd FEV,, hisFEV, did not become normd in response to bronchodilator, and in 1981and 1995,
Clamant indicated that he did not have ashma or bronchid asthma. Dr. Forehand concluded that
Claimant’ s respiratory impairment arose from the effectsof “long-term coa dust exposure during his 16-
year employment in underground cod mining.”

Dr. Gregory J. Fino, board-certified in internd medicine and the subspecialty of pulmonary
diseases, reviewed extensve medica evidence dating back to 1976, induding his own past medica record
reviews dated May 24, 1988, September 25, 1997, April 20, 1998, and April 27, 1998, for his report
dated November 14, 2000. (E-10). Dr. Fino declared that hisopinionsasprevioudy expressed remained
unchanged, and that the Clamant had disabling athma unrelated to cod mine dust inhdation. Dr. Fino
dated that thisisa*classic case of adult onset asthma.” Dr. Fino also reviewed his past reports and Dr.
Forehand’s November 10, 2000 report for his supplementd report dated December 11, 2000. (E-12).
The additional medica evidence did not cause him to change his origind conclusons as noted in his
previous reports.

Evidence Submitted withthe Previous Clam—Reviewed Herefor aMigtake in a Determination of Fact and
Utilized Thereafter as a Bads for Comparison to Determine a Change in Conditions

Having reviewed the evidence contained in the evidentiary record before Judge Sutton in
conjunction with his Decison and Order Denying Duplicate Clam for Benefits of August 25, 1999, this
tribund finds that Judge Sutton’ sdecisonprovidesardiable inventory of the evidence submitted with the
duplicate/subsequent claim and request for modification before him. Based on review of that evidence,
this tribund found no mistakeinadetermination of fact. Judge Sutton found that the Claimant established
total disability, an dement whichprevioudy defeated his gpplicationfor benefits, and, therefore, established
amateria change in conditions as a matter of law (D-82 at 12).

The pulmonary function study evidence before Judge Sutton included eight studies administered
between July 25, 1995 and September 22, 1998. All of the pre-bronchodilator results qudified for a
finding of total disability; however, dl but one of the post-bronchodilator resultswere non-qudifying. Only
the study performedonApril 18, 1998 yid ded qudifying vaues both pre- and post-bronchodilator (D-75).
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Six arterid blood gas studieswere also administered between July 25, 1995 and April 18, 1998. Only the
October 6, 1997 study produced qualifying results (D-75). Therewas no evidence in the record that the
Claimant had been diagnosed with cor pulmonae with right sded congestive heart failure.

Of the physicians who provided reasoned medica opinions, Drs. Forehand, Dahhan, and Fino all
opined that the Claimant’s respiratory impairment rendered him totaly disabled as defined in the
Regulations. Dr. Michos opined that Claimant did not have atotdly disabling respiratory imparment, but
that it was not advisable that he returnto coal mine employment due to therisk of aggravating his asthma.
Dr. Tuteur opined that the Clamant wastotally disabled by low back syndrome withan unspecified degree
of pulmonary contribution. Judge Sutton, citing Zimmerman v. Director, OWCP, 871 F.2d 564, 567 (6th
Cir. 1989) and Taylor v. Evans & Gamble Co., 12 BLR 1-83, 1-88 (1988), found that Dr. Michos's
opinion was not equivaent to a finding of totd disability. Citing Parsons v. Black Diamond Coal Co.,
7 BLR 1-236, 1-238 (1984), Judge Suttonfound that Dr. Tuteur’ sopinioninregard to disability was too
ambiguous and equivocal to condtitutea credible opinionof total respiratory or pulmonary disbility. Judge
Sutton found that dl physicians who examined the Clamant, Drs. Forehand, Dahhan and Fino, were in
agreement that the Claimant wasttotaly disabled by arespiratory imparment, and found thet their opinions
outweighed the contrary conclusionreached by Dr. Michos, who did not examine the Claimant, and were
not contradicted by Dr. Tuteur’s equivoca opinion.

Congdering the other evidence of record under §718.204(c) (pre-amended), Judge Suttonfound
that the post-bronchodilator and arterid blood gas study results did not, in the absence of any medica
explanation of how those results correlated with the exertiona requirements of the Claimant’s last job,
condtitute contrary evidence that was of greater probative weight than the reasoned medica opinions of
Drs. Forehand, Dahhan, and Fino. Accordingly, Judge Sutton correctly found that the Claimant wastotally
disabled by a preponderance of the evidence under 8718.204(c) (pre-amended). (D-82 at 5-12).

Having found that Clamant had established a materid change in conditions, Judge Sutton
considered whether dl of the record evidence, including that submitted with the previous application,
supported afinding of entittement to benefits. The remaining dement before Judge Sutton was whether
pneumoconiosis was a contributing causeof Claimant’ stotal disability. Judge Sutton reviewed and adopted
Judge Feirtag’ sfinding in the initial claim on remand, that Dr. Miller’s opinion, as the only one finding the
Clamant totally disabled due to pneumoconioss, was discredited because Dr. Miller based his conclusons
onanunrdiable pulmonary functionstudy and provided an unreasoned opinionthat was outweighed by the
other physcians opinions, dl of which attributed any respiratory or pulmonary impairment to causes
unrelated to pneumoconioss or cod mine dust exposure. (D-82 at 12-13).

Judge Sutton reviewed the newly-submitted evidence and dso found that it did not establish that
the Claimant’s pneumoconiods was a contributing cause of histotaly disabling respiratory impairmen.
Only Dr. Forehand opined that Claimant’ s pneumoconios's contributed to histotaly disabling respiratory
imparment. Drs. Dahhan, Fino, Michosand Tuteur al concluded that the nature of Claimant’ simpairment,
particularly the variabilityinpulmonary function study results and improvement with bronchodilator therapy,
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wasincongstent with pneumaoconiosis or any other cod dust induced impairment. They eachopined that
Clamant’s imparment was most likely caused by asthma which had worsened in recent years. Judge
Sutton accorded greater weight to the opinions of Drs. Dahhan, Fino, Michos, and Tuteur, based on their
superior qudifications and detailed explanations reflecting careful analys's of the objective evidence. Judge
Sutton found that Dr. Forehand provided a “minimd rationale,” and found Sgnificant the fact that Dr.
Forehand' smost recent trestment notes made no mention of pneumoconiosis and reflected hisimpresson
that the Clamant ‘s respiratory impairment was due to asthma. (D-82 at 13). Accordingly, finding that
the newly-submitted and previoudy-submitted evidence did not establish that Claimant’ s pneumoconios's
was a contributing cause of histotal disability, Judge Sutton correctly found that Clamant failed to establish
that dement of entitlement by a preponderance of the evidence. Thus, no mistakein adetermination of fact
is gpparent in Judge Sutton’ s conclusion that the evidence did not establish that Claimant’ stotd disability
was due to pneumoconioss. The reasoned medica opinions established that the Claimant was totally
disabled by an imparment with characteristics inconsistent with a coal dust induced lung disease, but
consstent with asthma

Chanoe in Conditions

Total Disability Due to Coal Workers Pneumoconiosis

Amended §718.204(c)(1) codifiesthe rlevant case law, and requires the miner to establish that
his pneumoconioss isasubgtantidly contributing cause of his totdly disabling respiratory or pulmonary
imparment. Pneumoconiosis is a “subgtantialy contributing cause” of the miner’s disability if it has a
meaterid adverse effect on the miner’ s respiratory or pulmonary condition, or it materidly worsens atotaly
disabling respiratory or pulmonary impairment which is caused by a disease or exposure unrelated to coal
mine employment. 8718.204(c)(2)(i) and (ii). A damant cannot establish digibility for benefitsif hewould
have been totdly disabled “to the same degree [and] by the same time in his life had he never been a
miner.” Milburn Colliery Co. v. Hicks 138 F.3d 524, 534 (4™ Cir. 1998), quoting Dehue Coal Co. v.
Ballard, 65 F.3d 1189, 1196 (4™ Cir. 1995).

The newly submitted evidence does not differ quditatively from the evidence submitted in the
previous application for benefits before Judge Sutton, and, accordingly, does not establish a change in
conditions. Among the newly-submitted reports, only those of Drs. Forehand and Robinette attribute
Claimant’ stotdly disabling respiratory impairment to his pneumoconiosis. Drs. Dahhan, Fino, Tuteur and
Michos continue to conclude that Claimant’s impairment is unrelated to pneumoconioss or any other
condition caused or aggravated by coa mine dust exposure. Dr. McSharry, who was not involved in
Clamant’s earlier gpplications for benefits, dso concluded that Clamant’simparment is unrelated to his
former coal mine employment or pneumoconios's. Instead, the substantia mgjority of the physiciansopined
that the nature of Clamant's respiratory imparment, sgnificant for marked improvement with
bronchodilator therapy and normd diffusion capacity, is not consstent with a condition caused or
aggravated by cod mine dust exposure, but consstent with progressively worsening asthma.
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The opinions of Drs. Robinette and Forehand are outweighed by the opinions of Drs. Dahhan,
Fino, Tuteur, Michos, and McSharry. Dr. Robinette’ s opinion was based on a single examination of the
Claimant and he provided no rationde for his conclusonthat Clamant’ s condition, which he classfied as
irreversble despite nating that pulmonary function testing indicated a component of reversible airway
dysfunction, was"at least partidly rel ated to his coal miningemployment.” (D-83). Dr. Forehand’ sopinion
dso falled toriseto the level of areasoned medical opinion regarding the etiology of Claimant’ s disabling
respiratory impairment, and was inconsstent with his October 8, 1998 diagnosis and treatment of the
Claimant for “[d]ifficult to control ashma.” (D-75). Inhismorerecent reports, Dr. Forehand appears to
have rdied on Clamant's reported coa mine employment history of sixteen years in determining that
Claimant’ s disabling respiratory impairment arose out of his coa mine employment history (C-1, 2). He
ruled out asthma based on hisfindings that Clamant never had anorma FEV; and that Claimant stated that
he did not have asthmain 1981 or 1995. Not only did Drs. McSharry and Dahhan, who are dl qudified
pulmonary specidigts, which Dr. Forehand is not, refute Dr. Forehand' s conclusion that asthmeatics have
norma FEV,; when not having asthma attacks or after bronchodilator thergpy, but Dr. Forehand’s own
trestment of the Clamant withaccompanying diagnos's and prescriptionof severa aerosol bronchodilators
for asthma in 1998 contradicts his most recent opinion. Accordingly, Dr. Forehand’ s opinion does not
support a finding that Clamant’s respiratory disability is due to pneumoconios's because it is not wel-
reasoned, it is directly refuted by other physicians of record, and it isinexplicably incongstent withhis prior
diagnosis, assessment and trestment of the Clamant. See Horton v. U.S. Seel Corp., 7 BLR 1-12
(1984); see also Brazzale v. Director, OWCP, 803 F.2d 934 (8th Cir. 1986).

Drs. Dahhan, Fino, Tuteur, Michos, and McSharry dl provided well-reasoned and detailed
opinions that the etiology of Clamant’s repiratory impairment was inconsstent with pneumoconios's or
any other condition caused by, contributed to, or aggravated by coa mine dustinhdation. Thesephysicians
dl reviewed extendgve medicd evidence spanning over twenty years of the Clamant’ s life and provided a
caeful andyss of the objective evidence in support of their opinions. Accordingly, because the
overwheming preponderance of the evidence establishes that Claimant’ s disabling respiratory imparment
is unrelated to pneumoconiodis or cod mine dust inhdation, and instead strongly suggests an etiology of
progressively worsening asthma, this tribunal findsand concludesthat Claimant has not established that his
pneumoconioss is a subgstantialy contributing cause of his totaly disabling respiratory or pulmonary
imparment.

Conclusion

The new evidence is generdly consstent with evidence previoudy submitted by the parties and
consdered by Judge Sutton, and is not indicative of amistakeina determination of fact. The evidentiary
record is consistent with Dr. Forehand’ s past trestment of the Claimant for asthma, despite his newfound
contentions that Clamant suffers from nothing other than coal workers' pneumoconiosis. All physdans
who reviewed Claimant’ sextensve medical evidenceagreethat Clamant’ s disabling respiratory imparment
is entirdly unrelated to his former coa mine employment. Claimant has failed to establish a change of
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conditions, and review of the evidence of record and the conclusions based upon it disclose no mistake in
adetermination of fact. Consequently, Claimant has established no basis that would require or dlow his
requested modification, or an award of black lung benefits.

ORDER

Clamant Russdll Daugherty’ srequest for modificationand daimfor black lungbenefitsare denied.

A
EDWARD TERHUNE MILLER
Adminigrative Law Judge

Washington, D.C.

NOTICE OF APPEAL RIGHTS:Pursuantto 20 C.F.R. §725.481, any interested party dissatisfied with
this Decison and Order may gpped it to the Benefits Review Board within thirty (30) days fromthe date
of thisDecisonand Order by filing a notice of appeal withthe Benefits ReviewBoard, P.O.Box 37601,
Washington, D.C. 20013-7601. A copy of the notice of gpped must dso be served on Donald S. Shire,
Esquire, Associate Solicitor, RoomN-2117, 200 Constitution Avenue, N.W., Washington, D.C. 20210.
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